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DECI SI ON ON APPEAL

BACKGROUND

A. The nature of the case

1. This is an appeal under 35 U.S.C. §8 134 fromthe final
rejection of clainms 1-15 and 19-25. No other clains are pending.
2. Appel lant filed the subject application on 18 Decenber
1990. He clains the benefit under 35 U . S.C. § 120 of the
followng United States patent applications: 07/174,956 (filed
29 March 1988, now United States patent 5,061, 635, issued 29
Cct ober 1991), which was a continuation-in-part of 07/072, 754

(filed 13 July 1987, now abandoned), which was a continuation-in-
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part of 06/896,724 (filed 15 August 1986, now abandoned). The

07/ 072, 754 application was the subject of Ex parte Shively,

Appeal No. 90-2219 (Bd. Pat. App. & Inter. 27 Aug. 1990),
affirnmed, Appeal No. 91-1025 (Fed. Gr. 1991) (Fed. Gr. R 36).
3. Appel  ant indicates (Paper 18 (App. Brief) at 3) that
the Federal G rcuit also reviewed his 06/896, 724 application as
part of a consolidated appeal. The record indicates that the
Federal Circuit reviewed the 06/892,579 application, filed

1 August 1986, now abandoned. Ex parte Shively, Appeal

No. 89-2337 (Bd. Pat. App. & Inter. 27 Aug. 1990), affirned,
Appeal No. 91-1024 (Fed. GCr. 1991) (Fed. Gr. R 36). Appellant
has not indicated a claimfor the benefit of 06/892,579
application in the present application.

4. The present application is a divisional application
fromthe 07/ 174,956 application. (Paper 2 (Req. Div. Appl'n.).)

The resulting 5,061, 635 patent has nethod, but not apparatus,

cl ai ns.
5. The present application is entitled "Protein or peptide
sequenci ng net hod and apparatus". The subject matter of the

invention is reactors for peptide sequenators. (Paper 1 (Spec.)
at 1.)
6. The cl ains on appeal broadly enconpass three distinct

enbodi rents. Clainms 1, 9, and 19 illustrate the first (Fig. 1),
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second (Fig. 10), and third (Figs. 11 & 12) nmmjor enbodi nents,
respectively, that are at issue in this appeal:

1. A continuous flow reactor including a first
tube for passing reactive fluids and solvents froma
pepti de sequenator into a reaction chanber packed with
pepti de coated discrete objects and a second tube for
removal of solvents and reaction products fromthe
reacti on chanber which conpri ses:

(A) a reaction chanber forned froma pliable,
chem cally inert tube; [and]?

(B) first and second pliable, chemcally inert
tubes for connecting the reaction chanber to
a sequenat or,

(© the inside and outside dianeters of said
reacti on chanber tube and said first and
second connecting tubes being so dinensioned
that two |leak-tight interference fit joints
are provided by inserting one end section of
a tube into the end section of another tube,
one of said |eak-tight interference fit
joints being provided between said first tube
and said reaction chanber and the other being
provi ded between said second tube and said
reacti on chanber.

9. A continuous flow reactor for a peptide
sequenat or conpri Ssi ng:

(A) a cylindrical reaction chanber fornmed froma
pliable, chemcally inert tube; [and]?

(B) first and second pliable, chemcally inert
tubes for connecting the cylindrical reaction
chanber to a sequenator

(C© the inside and outside dianeters of said
cylindrical reaction chanber and said first
and second connecting tubes being so
di nensi oned that two | eak-tight interference

1 The bracketed itens appear to be mssing fromthe
cl ai ns.
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fit joints are provided by inserting one end

section of a tube into the end section of

anot her tube, one of said |eak-tight
interference fit joints being provided

between said first tube and said cylindrical
reacti on chanber and the other being provided
bet ween said second tube and said cylindrical

reaction chanber[,]?

said cylindrical reaction chanber containing at |east

one strip of hydrophobi c nenbrane bearing a peptide

sanple, said strip being positioned in said cylindrical

reaction chanber with its longitudinal axis

substantially parallel to the longitudinal axis of said

chanmber.

19. A reactor for a protein or peptide sequenator

conpri si ng:
an el ongated body nenber;

a longitudi nal passage for the flow of fluids
t hrough sai d body nenber;

at | east one end of said passage having a convex
surface to receive a cap nenber having a concave outer

surface;

the inner wall of a central portion of said
passage being rai sed, whereby the dianeter of said
passage in said portion is reduced; and

shoul ders at one end of said raised portion in

sai d passage to abut the end of an inlet or outlet tube

carried by said cap nenber.

7. Al t hough Appel |l ant states that clains 1-15, 19, and 20

are "the sane or substantially the sane as the clains at

i ssue on

t he consolidated Federal Crcuit appeal s" (Paper 18 at 3), the

second (clains 9-15) and third (clains 19 and 20) enbodi nents

first appeared in his later 07/174,956 application. Applicant
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added cl ai ns 21-25, which correspond to the first enbodi nent, by
amendnent to the present application. (Paper 5 (Amdt. B).)

B. The rejection

8. The exam ner relied on statenents about the prior art
in the specification and the followi ng references in rejecting

the clains under 35 U . S.C. 8§ 103 (Paper 16 (Final Rej.) at 2-7):

Wnter et al. (Wnter) 3, 346, 486 10 Cct. 1967
Hr di na 3, 615, 235 26 Cct. 1971
Johnson 4,180, 383 25 Dec. 1979
Leaback 4,276,048 30 June 1981
Har a 4, 289, 620 15 Sep. 1981
Urdea et al. (Urdea) 4,483, 964 20 Nov. 1984
Hood et al. (Hood) 4,603,114 29 July 1986
and

Aebersold et al., "Electroblotting onto Activated 3 ass", 261 J.

Biol. Chem 4229, 4230 (25 Mar. 1986) (Aebersold).
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9. Specifically, the exam ner rejected:
d ai ns in view of Conbi nati on
1-3, 6-8, and 21-25 Hrdi na and Wnter, Leaback, or
Har a
4 and 5 Wnter, Hrdina, Johnson,
Leaback, Hara, and Hood
9, 10, and 12-15 Wnter, Leaback, Hara, and
Hood
11 Wnter, Leaback, Hara, Hood,
and Aebersol d
19 and 20 Wnter, Hdina, and Hara
1-8 and 21-25 Urdea, admtted prior art, and
Wnter, Hrdina, Leaback, or
Har a

10. The exam ner has apparently w thdrawn her rejection
under 35 U.S.C. 8 112 (Paper 16 at 2) in light of an after-final
amendnent (Paper 19 at 1). (Cf. Paper 21 (Ex. Ans.) at 2-3.)

11. Appellant argues the clainms in the foll ow ng groups:
| - 1-3, 6-8, 21-25 (first enbodinent); Il - 4 and 5 (dependent
fromthe first enbodinent); IIl - 9-15 (second enbodi nent); and

IV - 19 and 20 (third enbodinent). (Paper 18 at 6.)

FI NDI NGS OF FACT

A. Prot ei n_sequenci ng

1. Claim1l requires

A continuous flow reactor including a first tube for passing
reactive fluids and solvents froma peptide sequenator into a
reaction chanber . . . and a second tube for renoval of solvents
and reaction products fromthe reaction chanber which conpri ses:
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(A) a reaction chanber forned froma pliable,
chemcally inert tube; [and]

(B) first and second pliable, chemcally inert
tubes for connecting the reaction chanber to
a sequenator]|.]
Hr di na
2. Hrdina's field of invention is a flowthrough reactor

that would be useful for amno acid analysis. (1:1-51.)

3. Appel | ant declares that "[t] he Hrdina reactor would not
be practically useful for protein sequencing". (Decl. | at
1 20.)

4. Appel I ant knew, or shoul d have known, based on a fair

readi ng of Hrdina, particularly in view of the previous Board
deci sion (Appeal No. 90-2219 at 4), that Hdina is directed to
reactors for am no acid anal ysis.

5. Al t hough Appel | ant provi des reasons why Hrdina' s seals
create problens, he also notes that Hrdina suggests om ssion of
those seals. (Decl. I at T 12(i).)

6. We find, on balance, that Appellant's declaration
evidence is inconsistent with, and |l ess credible than, the
express teachings of Hrdina itself for understandi ng what Hrdina
woul d have neant to a person having ordinary skill in the art.

7. We find that Hrdina is an appropriate reference in the
field of Appellant's endeavor: continuous-flow reactors for

protein or peptide analysis.
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Urdea

8. Urdea teaches a reactor systemfor degrading |inear
pol ymers (Abstract), including proteins (3:39-46).

9. Appel  ant declares that "[t] he device, as disclosed in
the Urdea patent, is not useful for the sequencing of proteins.”

10. Appellant knew, or should have known, base on a fair
readi ng of Urdea, that it teaches or suggests reactors for
degradati on of pol ypepti des.

11. Appellant provides no objective basis for us to
evaluate his contention that "Urdea apparently was di sm ssed by
persons skilled in the protein sequencing art." (Decl. | at
T 11(ii)(c).)

12. To the extent that Appellant is urging that Udea is
not an enabling reference (Decl. | at § 11(ii)(c)), we note that
patent disclosures are not required to be production

specifications. Northern Telecom Inc. v. Datapoint Corp.

908 F.2d 931, 941, 15 USPQd 1321, 1329 (Fed. Gr. 1990). W
further note that patents are presuned to be enabling. 35 U S. C
§ 282. Appellant provides no objective evidence that one skilled
in the art would not, at the time of his invention, have been
able to anal yze peptides using an apparatus suggested by Urdea's
di scl osure.

13. On balance, we find that Appellant's declaration

evidence is inconsistent with, and |l ess credi ble than, the
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express teachings of Udea itself for understandi ng what U dea
woul d have neant to a person having ordinary skill in the art.
14. We find that Udea is an appropriate reference in the
field of Appellant's endeavor: continuous-flow reactors for
protein or peptide analysis.
15. We further find that, to the extent that either Hrdina
or Urdea al one m ght not independently teach or suggest a
continuous-flow reactor for protein or peptide sequencing,
t oget her they provide a foundational teaching in the field of
continuous-flow reactors for protein or peptide anal ysis.

B. Leak-tight interference fit joints

16. Cdaim1l further requires

the inside and outside dianeters of said reaction
chanber tube and said first and second connecting tubes
bei ng so di nensioned that two | eak-tight interference
fit joints are provided by inserting one end section of
a tube into the end section of another tube, one of
said | eak-tight interference fit joints being provided
between said first tube and said reacti on chanber and

t he ot her being provided between said second tube and
sai d reaction chanber.

Appel | ant's di scl osure

17. Appellant discloses that |eak-proof joints are the

result of interference or press fits between supply/drain tubes

12/16 and a reaction tube 14, with a specified size relationship.

(Paper 1 at 6.) The disclosed relationshipis a 1:2 ratio in
outer dianmeter, where the inner dianeter of the reaction tube is

al nost as large the supply/drain tubes' outer dianeter. (Paper

1
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at 5-6.) The relationship between the drain and reactor tubes
may be reversed to provide a "reaction zone free of unswept
volumes”. (Paper 1 at 6.)

18. Appellant discloses a reaction tube 14 with an inner
di ameter of };inch (approximately 1.6 mm. (Paper 1 at 5-6.)

Hr di na

19. Hrdina notes that an essential feature of the flow
t hrough reactors of automated am no acid analyzers is a thin
capillary tube, preferably nmade of pol ytetrafl uoroethyl ene (PTFE
e.g., TEFLON®). (1:44-51.)

Urdea

20. Urdea uses a glass reactor, but notes that reactor
structural material is not critical as long as it is inert.

(4: 44-46.)

21. Urdea further teaches that PTFE is inert and that it
may be used for other conmponents, including the tubes 26, 28 into
and out of the reactor 12. (5:50-60.)

22. W find that, taken as a whole, Urdea would have
reasonably suggested an all-PTFE construction.

Leaback

23. Leaback teaches the use of a non-wettable (e.g., PTFE)
inlet tube for an inert reaction chanber (1:66-2:12) for use in
m crovol une bi ochem cal assays involving enzynme (protein) bearing

substrates and rel ated reactions (1:8-16 & 31-38).
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24. W find Leaback's problemto be sufficiently related to
t he probl em facing Appellant (m crovol ume sequenci ng of peptides)
to be relevant to a person having ordinary skill in the art.

25. Leaback states that a wettable material for the
reaction chanber is preferable (2:8-12), but al so teaches that
t he chanber may be integrally formed with the inlet tube,
suggesting that they may be forned of the sanme material. (2:45-
48.) The outlet tube may be the sane material as the inlet or
reactor tubes. (2:36-39.)

26. We find that Leaback, taken as a whole, would have
reasonably suggested an all-PTFE construction.

27. Leaback teaches that proper m xing and flow (and hence
avoi dance of unswept volunes) is, in part, a function of reactor
dianmeter. (2:17-25.) It discloses a reactor with an inner
di aneter of approximately 1.6 mm The inlet tube has half that
i nner diameter. (2:26-30.) The outlet tube may be coaxial wth
the reactor and the sanme size as the inlet tube. (2:33-39.)

28. W find that Leaback discloses the same structural and
size relationship that Appellant is claimng, but the materials
of the inlet and reactor tubes are different and their joint is
secured with an adhesive. (6:14-27; Fig. 1.)

29. Leaback teaches the inportance of fluid-tight seals in

m crovol une reactions. (2:48-53.)
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Wnter

30. W& note that Wnter teaches the desirability of fluid-
tight joints (2:12-53) in an apparatus for the cyclical analysis
of peptides (1:11-70).

Admtted prior art

31. Applicant's admtted prior art, specifically D.H
Hawke et al., "M crosequence Anal ysis of Peptides and Proteins",

147 Analytical Biochem stry 315, 329 (June 1985), "noting that

Teflon[® is 'self-sealing', report[s] |ower background | evels
and increased yields deened to be consequent froma better seal
achieved in the all Teflon[®] design as conpared to the seal
observed with the Hewi ck glass cartridge." (Paper 1 at 2-3.)

32. W find that the admtted prior art woul d have provi ded
the notivation to use the all-PTFE constructions suggested in the
ot her references, and that a person having ordinary skill in the
art woul d have understood that such a construction would have
been "sel f-sealing", obviating the need for additional seals or
adhesi ves.

33. We find that Appellant's declaration regarding his
conparative data with Hawke and the "best prior art" (Decl. | at
17 9-11) unpersuasive. Appellant states that "the Tefl on[
version of the Hood cartridge reactor [used in Hawke] was the
nost advanced sequencer reactor extant [and] represents the best

prior art available at the tine the invention of clains 1-12 was
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made. " (l1d. at § 11(ii)(a), enphasis added.) The best extant
desi gn Appel l ant knows of is not necessarily the same thing as
the closest prior art. In the present case, the closest prior
art is a conbination of the all-PTFE reactor elenments with the
cylindrical/capillary designs of U dea/Hrdinal/lLeaback. The

decl arations do not address this conbination. See In re Baxter

Travenol Labs., 952 F.2d 388, 392, 21 USPQ2d 1281, 1285 (Fed.
Cir. 1991) (Conparison nmust be with the closest configuration of
the prior art).

Teachings of the art taken as a whol e

34. We find that cited references and the admtted prior
art, taken as a whole, would have provided notivation to a person
having ordinary skill in the art to use an all-PTFE design to
overcone any problens with seals between PTFE and non- PTFE
conmponent s.

35. We further find that the resulting self-sealing PTFE
joints woul d have been considered as |eak-tight (Paper 1 at 2-3)
and woul d obviate the need for washers, collars, adhesives, etc.

C. Di screte objects

36. Claim1l requires "a reaction chanber packed with
pepti de coated di screte objects”.
37. Caim4 further requires that "the peptide coated

di screte objects with which the reaction chanber is packed
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conpri se peptide coated porous silica objects.” (Enphasis
added.)

Hr di na

38. Hrdina teaches the use of porous, inert particles for
packi ng the reactor of an am no acid analyzer. (2:27-35.)

Urdea

39. Urdea teaches the use of solid-phase supports for
pol ypeptides in the reaction chanber, specifically beads or
particles. Such supports should be porous and chem cally inert.
Urdea specifically teaches the use of silica beads (e.g.,
Fractosil® as the preferred support. (4:60-5:9.)

Johnson

40. Alternatively, we further note the teachings of, e.g.,
Johnson that discrete, anmorphous silica mcroparticles are a
conventional support for peptides. (6:43-7:2.) Johnson also
teaches coating the silica particulate substrate with protein.
(7:28-39.) We recognize that Johnson is not directed to a
pepti de sequencing per se, but it is directed to selective
bi nding and elution in a continuous-flow reactor and is thus
sufficiently related to the problemfacing the inventor to be
instructive to a person having ordinary skill in the art.

41. W find that Appellant provides no basis for us to
eval uate his declaration that Johnson is not anal ogous. (Decl.

at § 12(ii).) As explained in the precedi ng paragraph, Johnson
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meets at |east the second, alternative, basis for finding

anal ogousness. In re Dem nski, 796 F.2d 436, 442, 230 USPQ 313,

315 (Fed. Cir. 1986). On balance, we find Appellant's concl usory

statenment to be unpersuasi ve.

Teachings of the art as a whol e

42. We find that Urdea alone or in view of Hdina or
Johnson woul d have taught a person having ordinary skill in the
art the use of peptide-coated discrete particles, preferably nade
of silica, as the solid-phase support in a reactor.

D. Longi tudi nal ., _hydrophobi ¢ _nenbr ane

43. Caim9 (the second contested enbodi nent, Fig. 10)
requires

at |l east one strip of hydrophobic nenbrane bearing a

peptide sanple, said strip being positioned in said

cylindrical reaction chanmber with its |ongitudi nal axis
substantially parallel to the longitudinal axis of said

chanber .

44, Hood is directed to an apparatus for the sequenti al
degradation of peptides. (1:11-16.) It teaches the use of a
solid matrix to support the sanple. (7:16-26.) The matrix may
be a thin filmon the walls of the reaction chanber (Fig. 18A) or

a porous sheet mounted transversely across the chanber (Fig. 6A).

(7:27-33.)
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45. Hood's thin-filmenbodi nent is essentially |ongitudinal
with the flow of reactants through the reaction chanber. (26:24-
28.)

46. The porous sheet is made of a conpressed fibrous
mat eri al such as glass. (24:23-25.)

47. The record is not clear about whether porous gl ass
woul d have been consi dered hydrophobi c.

48. W find that Hood does not teach or suggest orienting
t he hydrophobi ¢ menbrane | ongitudinally. Hood describes the
porous sheet as a "filter". (24:25-28.) W find insufficient
notivation to reorient Hood's transverse filter to becone a
| ongi tudi nal substrate.

49. The exam ner has provi ded no gui dance on, and we do not
see, how Hara, Wnter, and Leaback m ght supply the teachings or
suggestions m ssing in Hood.

E. Cont oured cap and passage

50. Independent claim 19 (the third contested enbodi nent,
Figs. 11 & 12) requires

at | east one end of said passage having a convex
surface to receive a cap nenber having a concave outer
surface;

the inner wall of a central portion of said
passage being rai sed, whereby the dianeter of said
passage in said portion is reduced; and

shoul ders at one end of said raised portion in
sai d passage to abut the end of an inlet or outlet tube
carried by said cap nenber.
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Har a

51. Hara teaches the use of a "colum end fitting plug."”
(2:35-36.)

W nt er

52. Wnter teaches threaded plugs 34 & 42. (2:29-32
& 45-47.)

Hr di na

53. Hrdina does not add any rel evant teachings or
suggestions directed to the excerpted limtations.

The teachings of the art as a whol e

54. W find that Hrdina, Wnter, and Hara do not provide
sufficient guidance from which a person having ordinary skill in
the art could reasonably "determ ne the nost appropriate cap
attachnment neans" (Paper 21 at 12) and cone up with the
structural features recited in claim219.

F. Addi tional findings

55. W find, based on the references, npst of which are
assigned to, or otherw se appear to originate from academ c
research institutions, that the level of skill in the art is

quite high. Inre GPAC Inc., 57 F.3d 1573, 1579, 35 USPQ2d 1116,

1121 (Fed. Cir. 1995).
56. To the extent that Appellant is urging that his results
are unexpectedly good, we find that his argunents and evi dence of

record neither substantially support that finding nor
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specifically urge that finding wwth regard to the cl osest prior

art. Inre Geisler, 116 F. 3d 1465, 1470-71, 43 USPQ2d 1362, 1366

(Fed. Gir. 1997).
CONCLUSI ONS OF LAW

A Wi ght of evi dence

1. A concl usion of obviousness nust be based on a
pr eponder ance of evidence, with due consideration for the weight
of the evidence and the persuasiveness of the argunent. 1ln re
Cetiker, 977 F.2d 1443, 1445, 24 USPRd 1443, 1444 (Fed. CGr.
1992) .

2. Decl arati on evidence nust be evaluated as part of the

totality of evidence. Baxter Int'l Inc. v. Cobe Labs., 88 F.3d

1054, 1058, 39 USPQ2d 1437, 1441 (Fed. Cir. 1996). Declarations
unsupported by objective evidence nay be accorded little or no

weight. Inre Etter, 756 F.2d 852, 860, 225 USPQ 1, 6 (Fed. Gr.

1985). A declaration and its support nust be relevant to the

guestion at hand. Schendel v. Curtis, 83 F.3d 1399, 1403,

38 USPQ2d 1743, 1746 (Fed. Cir. 1996)
3. The rel ationshi p between the declarant and the inventor
is relevant in determining the weight to be accorded the

af fidavit. Refac Int'l, Ltd. v. Lotus Dev. Corp., 81 F.3d 1576,

1581-82, 38 USPQ2d 1665, 1669 (Fed. Cir. 1996). Indeed, an
inventor is presunmed to support the patentability of the clainmed

invention to the extent that the absence of favorable inventor
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testinony, in some circunstances, may even be counted against the

inventor. Borror v. Herz, 666 F.2d 569, 573-74, 213 USPQ 19, 23

(CCPA 1981).
4. Appel I ant' s "opi nion" concl uding that om ssion of the
seals fromHrdina would not, by itself, have rendered the clains

1-12 (and presumably 13-15 and 21-25) obvious, is not a proper

use of fact testinony. E.g., In re Buchner, 929 F. 2d 660, 661
18 USPQ2d 1331, 1332 (Fed. Cir. 1991) (dism ssing unsupported
"expert opinion" on an ultimate issue).

5. Appel l ant's anal ysis of the separate deficiencies of
each reference (see, e.g., the precedi ng paragraph) and the
admtted prior art is not proper approach to contesting an
obvi ousness rejection involving a conbination of references.

In re Merck & Co., 800 F.2d 1091, 1097, 231 USPQ 375, 380 (Fed.

Cr. 1986).

6. The exam ner nmust be careful in relying on ordinary
skill in the art to arrive at specific limtations in the absence
of sone teaching or suggestion at least inplicit in the art of
record. O herwise, as with clainms 9-15, 19 and 20, the rejection

wi || appear to depend on inproper hindsight. WL. Gore & Assocs.

v. Garlock, Inc., 721 F.2d 1540, 1553, 220 USPQ 303, 312-13 (Fed.
Cr. 1983).
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B. Anal ogousness

7. To be relevant in an obviousness rejection, a reference
must either be in the field of the applicant's endeavor or, if
not, then be reasonably pertinent to the particular problemwth

whi ch the applicant was concerned. 1n re Dem nski, 796 F.2d 436,

442, 230 USPQ 313, 315 (Fed. Cir. 1986). Thus, it is not
sufficient for Appellant to observe that a reference is not
directed to peptide sequencing (even where the observation is
true), when all of the references are directed to m crovol une
anal ysis of biochemcals in a reactor, generally involving

pepti des and substrates. Prior art is relevant for all it fairly
teaches even if directed to a sonewhat different problem |Inre

Napi er, 55 F.3d 610, 614, 34 USPQ2d 1782, 1785 (Fed. Gr. 1995).

C. Caiminterpretation
8. We nust interpret clains as broadly as their terns
reasonably allow in |ight of the specification. In re Zletz,

893 F.2d 319, 321, 13 USPQd 1320, 1322 (Fed. Gir. 1989).

9. Claim1 does not exclude the additional use of
adhesi ves, plugs, or seals to secure the interference fit.

10. daim1l does not require the reactor to be free of
unswept volunmes. Both the specification (Paper 1 at 6) and
dependent claim 8 associate this advantage with a specific
arrangenent. Cf. 35 U.S.C. §8 112[4] (requiring dependent clains

to specify a further Iimtation of the clained subject matter).
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11. Patentability cannot be predicated on uncl ai med

features. 1n re Schreiber, 128 F.3d 1473, 1479, 44 USPQd 1429,

1433 (Fed. Cir. 1997).

D. bvi ousness

12. After considering the conbined teachings of the
admtted prior art, Udea, and Hara, Wnter, Hrdina, or Leaback,
we conclude that the subject matter of clains 1 and 4, repre-
senting Appellant's separately argued groups | and Il, would have
been obvious to a person having ordinary skill in the art at the
time of Appellant's invention. Thus, we affirmthe examner's
sixth rejection covering clains 1-8 and 21-25.

13. In light of our conclusion regarding the sixth
rejection, we need not reach the first and second rejections
covering the sane clains. W note, however, our reliance on the
admtted prior in reaching our concl usion.

14. We conclude that clains 9-15 woul d not have been
obvi ous based on Hood, Hara, Wnter, and Leaback. Consequently,
we reverse the examner's third and fourth rejections.

15. We conclude that clains 19 and 20 woul d not have been
obvi ous based on Hrdina, Wnter and Hara. W, therefore, reverse

the examner's fifth rejection.
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W affirmthe rejection of clains 1-8 and 21-25. W reverse
the rejections of clainms 9-15, 19 and 20.
No time period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR

§ 1.136(a). See 37 CFR § 1.136(bh).

AFFI RVED- | N- PART

Rl CHARD TORCZON
Adm ni strative Patent Judge

SHERVMAN D. W NTERS )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
W LLIAMF. SM TH ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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